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DEPARTMENT OF HOUSING AND WORKS, HOUSING AND CONSTRUCTION CONTRACTS 
POLICY 

Urgency Motion 

Resumed from an earlier stage of the sitting. 

HON NORMAN MOORE (Mining and Pastoral - Leader of the Opposition) [5.09 pm]:  It is regrettable that as 
we go through the new arrangements for this House we come up against brick walls from time to time, and it is 
regrettable if people take a strident view about that and do not seek to work out a proper solution without being 
too dogmatic about it.  This particular half hour was agreed by the Government to be the continuation of private 
members’ time as a result of the decision to have the budget speech at 2.00 pm.  The budget speech went over 
half an hour and some non-government time was taken up.  When it was suggested that four more questions be 
asked, I thought I would raise a point of order.  I will discuss this matter with the Leader of the House.  We may 
need to go back to the old system if we become too dogmatic about this process. 

The motion before the House moved by Hon George Cash is designed to make the position of the Opposition 
and this House very clear in respect of Hon Tom Stephens’ decision as a minister to involve himself in the 
tendering process.  I ask him, and he may respond by interjection, whether he discussed the policy with the 
member for Peel before he announced it. 

Hon Tom Stephens:  You called off question time and you’re trying to ask me questions!  You can’t have it both 
ways.  You had the opportunity for an extension of question time.  Question time is over - you stopped it! 

Point of Order 

Hon TOM STEPHENS:  Can you tell me, Mr President, whether this is question time because the Leader of the 
Opposition is endeavouring to ask me a series of questions?  I want to know whether this is question time or 
another part of the day! 

The PRESIDENT:  There is no point of order. 

Debate Resumed 

Hon NORMAN MOORE:  Before the afternoon tea suspension, I asked the rhetorical question four times 
whether the minister had discussed the matter with the member for Peel.  He refused to answer.  I now give him 
another chance to answer before I make the assumption that his failure to answer the question is based on the 
fact Hon Tom Stephens had meetings with Mr Marlborough. 

Hon Tom Stephens:  I will give you an answer - no, I didn’t. 

Hon NORMAN MOORE:  Why did the minister not say that before when I asked him seven times?  It would 
have been easy. 

Hon Peter Foss:  He had to get his riding orders. 

Hon NORMAN MOORE:  That is exactly right.  Undoubtedly, this policy has the potential to cause significant 
problems.  Problems already exist in the tendering process.  I gave three examples of the Government ignoring 
the proper tendering processes.  If one does that, one can get in serious trouble.  Interestingly, the State is 
allocating $900 000 in the budget to pay for the rent of a departing tenant in a Bunbury building.  This was 
because Brian Burke during the WA Inc years gave Alan Bond a commitment to fill up the Bunbury Tower at 
grossly inflated prices for 25 years.  Every agency that has been in there since has been trying to get out because 
of its high costs.  A tenant has left who was probably put in by the Commonwealth Government of Bob Hawke 
to assist Alan Bond at the time.  Now, $900 000 must be spent because of a contract entered into by the Brian 
Burke Government.  One must start worrying about these things.  When Hon Tom Stephens comes up with a 
new policy on tendering, one must think about WA Inc mark 2.  We have seen mark I, which continues with 
almost $1 million of taxpayers’ money spent on rent for an empty space in a tower built by Brian Burke and 
Alan Bond.  It is an absolute disgrace.  If any doubt existed about WA Inc, it is around for us all to see again. 

HON DEE MARGETTS (Agricultural) [5.13 pm]:  I add a few issues on behalf of the Greens (WA) to this 
debate.  Limited debate has taken place in Australia about the process by which any Government contracts 
services.  The enormous change that occurred from 1995 as a result of national competition policy has been 
implemented by various States in different ways.  Victoria took it on during the reign of the Kennett Government 
in a distinct manner, and went into a least-cost tendering system.  That Government did many things, including 
its actions in industrial relations, that would curl the hair of many people.  I agree with my colleague Hon Giz 
Watson that public interest issues are often much wider than simply the price of the tender.  There has been quite 
a lot of information in the public arena about, for instance, the tendering of school cleaning contracts.  We have 
discovered that the lowest tenders often represent the exploitation of existing staff, the removal of existing jobs, 
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and the requirement that people do more in less time.  That can be a risk to public health and safety.  Those 
issues have of course been discussed in the public arena.  Public safety in the building industry is extremely 
important, especially with many of the new building methods.  We do not want a situation in which more 
workers are killed during the construction of public buildings.  There are certain standards and expectations for 
the way in which people should treat their employees.  The case that has been in the public arena in the past few 
days has involved BGC, which has been controversial not only in its industrial relations practices, but also, and 
less publicly, in many of its environmental practices involving clearing and waste disposal and management.  
These are public health and safety and environmental issues.  There is a point at which there is an expectation -   

Hon John Fischer:  Do you want to detail the accusations you are making?  What are you quoting from?   

Hon DEE MARGETTS:  All Hon John Fischer need do is look up “The Lakes” and “Dee Margetts” in Hansard 
and he will find many questions that I have asked about the actions of BGC.   

Hon John Fischer:  I don’t think you have been proved right on anything that you have said about that, have you?  

Hon DEE MARGETTS:  I will ignore the ill-informed contributions from the other side of the Chamber.  We are 
not discussing other fundamental issues today.  Governments are driven more and more to become market 
oriented.  The huge irony is that the rules, obligations or agreements of national competition policy have in fact 
been more likely to result in less competition than more.  If Western Australia had only a few major building 
contractors, a handful of major road contractors, a handful of medical service contractors and so on providing 
services to the public sector, choice would reduce, transport costs would probably increase, regional employment 
would decrease, and the welfare of regions would probably decrease as well.  We must be aware of the fact that 
government policies should reflect the wider need for choice.  If competition is important, we should not focus 
simply on whether a tender will cost less but whether the way in which Governments operate will result in less 
choice, greater environmental harm, greater stress on the basic rights of workers in our community, and less 
competition.  In the end, if Western Australia were to have only one major building company or contractor that 
could handle large contracts, one major private road company that could subcontract, or one or two major 
companies that could handle government contracts, the State would be poorer.  Prices would increase because 
we would be under the threat of monopoly or oligopoly.  That already exists in many cases.  Standards would 
reduce.  There would be enormous problems with cost shifting.  Instead of money being used for health and 
education, it would go to prop up the profitability of large corporations.   

These are issues that we fail to take into consideration in many aspects of government policy with an 
overemphasis on contestability, competitive neutrality and least-cost tendering.  It has been admitted that least-
cost tendering is not yet the sole means by which tenders are accepted in Western Australia.  I hope that is never 
the case because we will be the poorer not only because of those wider social issues but also even we, in 
economic terms, will end up in the hands of private monopolies and oligopolies that will not make their 
decisions in the best interests of all Western Australians. 

The PRESIDENT:  Order!  I will vacate the Chair.  Hon Kate Doust must make a relevant ruling and it is 
appropriate that it be made on the day that the question was asked rather than at a subsequent time.  

Deputy President’s Ruling 

The DEPUTY PRESIDENT (Hon Kate Doust):  I indicated in response to a point of order made by Hon Derrick 
Tomlinson that I would take into account a previous ruling before making a final determination on the 
application of Standing Order No 47 to the papers held by the Minister for Housing and Works during his speech 
on Hon George Cash’s urgency motion.  

The ruling I was referred to was given by Deputy President House on 4 August 1993 and dealt with an entirely 
different situation.  However, part of the ruling is relevant in the present case.  The Deputy President stated - 

. . . although a Minister may quote selectively from the document, the whole document must be tabled. 

In that case, the minister was holding a number of papers from which he quoted.  The document to which 
Standing Order No 47 applied comprised the several papers that the minister had quoted from during his speech.  
The issue of confidentiality was also a factor in that case, but is not in the issue on which I am giving my ruling.  
There is no conflict between the way I have indicated I will rule and the 1993 ruling that was referred to by 
President Griffiths with approval some weeks later.  

In 1993, the document from which the minister quoted was a number of discrete documents each of which was 
quoted from by the minister.  In this case, as the minister has assured the House, he quoted from what he has 
described as copious speech notes contained on a number of pages.  While conceding that he had other papers in 
his hand, he states that at no stage were they used in the course of giving his speech.  I, therefore, restate my 
original impression that Standing Order No 47 applies to documents that are quoted from by a minister.  If 
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papers held in a minister’s hand at the same time as those used in debate are not quoted from, but are requested 
to be tabled, Standing Order No 47 does not apply to those papers.  

Debate Resumed 

HON TOM STEPHENS (Mining and Pastoral - Minister for Housing and Works) [5.23 pm]:  I seek leave to 
table all of the documents that were in my hand at that time.  
Hon Norman Moore:  Does that include the stuff you gave the member behind you?   
Hon TOM STEPHENS:  I will make sure that is tabled as well.  Hon Sue Ellery wishes to quote from it in the 
adjournment debate. 
[See paper No 1034.] 
HON JOHN FISCHER (Mining and Pastoral) [5.24 pm]:  I congratulate Hon George Cash for moving this 
matter of utmost urgency.  Several issues arise from it that should be examined thoroughly.  I believe that in 
hiding behind the guise of crown immunity when attempting to implement a policy of restrictive tendering, the 
state housing minister has acted unconscionably.  The Labor Party in Western Australia may think that it is 
currently exempt from prosecution under the Commonwealth Trade Practices Act because it does not directly 
supply goods and services; however, it is only a matter of time before the State will have to adhere to some of 
the rules and regulations that apply to ordinary people who are attempting to earn a living.  Quite frankly, this is 
merely another example of do as I say and not as I do.   
Hon Ljiljanna Ravlich:  We are exempt from the Trade Practices Act.   
Hon JOHN FISCHER:  The Government is currently exempt, as I said.  I did not imply that it was not.  
However, I expand on how the national competition policy has resulted in a diminution of activities that 
previously were protected by crown immunity.  I quote from a Queensland Treasury document on the restrictive 
trade practices provisions of the Trade Practices Act, which I obtained from the Internet -  

. . . most Australian businesses are required to abide by a set of rules that are designed to ensure that 
competition is not undermined by the anti-competitive behaviour of either businesses acting collusively 
or in their own right.  These rules are contained in Part IV of the Commonwealth Trade Practices Act 
1974 . . .  However, in the past, these rules have not covered all participants in the market, and this has 
limited the capacity of the legislation to restrict anti-competitive conduct. 
The NCP package attempts to remedy this situation through an agreement between the Commonwealth 
and the various State/Territory Governments that coverage of the TPA should extend to (i) the 
unincorporated sector (including the professions); and (ii) State Government entities in instances where 
they are “carrying on a business”. 
The latter may have significant implications for some State Government departments and authorities of 
the State, given that most State Government business activities were previously protected by “Crown 
immunity” (often termed “Shield of the Crown”). 

By implementing a restrictive tendering process for building and construction, Hon Tom Stephens can be judged 
only as either totally arrogant or totally ignorant of the proposals for national competition policy.  
Hon Ljiljanna Ravlich:  Competition cannot be defined as price alone.  That is where you are making a mistake.   
Hon JOHN FISCHER:  I am not.  If the Minister for Housing and Works could not hide behind crown immunity, 
he and the Government would be guilty of unconscionable conduct under section 51AB of the Trade Practices 
Act. 
Hon Tom Stephens:  Do you know what I could do to increase competition?  I could bring in a company and 
guest workers from Bangladesh.  Would you support that?   
Hon JOHN FISCHER:  Section 51AB(1) states -  

A corporation shall not, in trade or commerce, in connection with the supply or possible supply of 
goods or services to a person, engage in conduct that is, in all the circumstances, unconscionable.  

However, the State Government can.   
Hon Tom Stephens:  Would you like a group of guest workers from Bangladesh? 
Hon JOHN FISCHER:  I have no doubt that the minister would do that.  I do not hold any of his morals in very 
high regard at all.  I have seen him operate in the Pilbara, where he has used his bullyboy tactics and told people 
how they must react to his Government.  He can tell me what he will do any time he likes, because I believe that 
he would do that if he had the chance to get away with it.  I think he would do it without any hesitation at all.   
The provisions of the Trade Practices Act relating to unconscionable behaviour, principally sections 51AA and 
51AB, are largely untested.  One wonders whether these provisions will achieve the status of section 52, which 
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deals with misleading and deceptive conduct.  That was originally envisaged to provide for the protection of 
consumers, and now has the reputation of being the provision most often relied on by plaintiffs in claims.   
Frankly, it is not good for an incumbent Government to be perceived as not only unconscionable but also 
hypocritical.  How can the Labor Party on the one hand support deregulated shopping hours and on the other 
hand implement what amounts to restrictive trade practices?   

Hon Kim Chance:  You have your jurisdictions mixed up.  It is the mob in Canberra that wants to deregulate, not 
us.  It is the Liberals.   

Hon JOHN FISCHER:  What does the Leader of the House mean when he says it is the Liberals?  Those 
opposite are the ones who want to deregulate at the moment.   

Hon Ken Travers:  No, we don’t. 

Hon JOHN FISCHER:  Labor went to the last election saying that it would not do it.  The Premier is now saying 
that he must look at it because of the national competition policy.  The trouble with this State Government is that 
it has a multiple personality disorder.  One Labor personality has alienated itself with the Liberal free-trade 
views and wants to emulate the multinationals, while the other personality is ethically in conflict - 

Motion lapsed, pursuant to standing orders. 
 


